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IN THE

United States Circuit Conrt of Appeals

FOR THE NINTH CIRCUIT.

THE MOUNTAIN COPPER COMPANY,

Ltd.,
Appellant A

^g,
\No. 1203.

THE UNITED STATES OF AMERICA,

Appellee

BRIEF ON BEHALF OF THE UNITED STATES.

This is a suit in equity brought by the United States

Government as the owner of certain lands to enjoin the

commission of a nuisance injurious to such lands. Al-

though many collateral questions may arise and be dis-

cussed, essentially the case is a simple one. It is a case

where the owner of property seeks to enjoin the commis-

sion of acts injurious to such property, and relief has been

given to the complainant under well established principles

of equity.

By the decree, the defendant is enjoined from roasting,

burning and smelting copper or other ores at its smelting

works at Keswick, Shasta County, California, without

condensing or otherwise disposing of, before reaching open

air, the sulphurous and arsenical fumes generated and

produced thereby. The decree carefully protects the rights

of the defendant by providing that it may at any time



apply to the Court for a modification or suspension of the

injunction, upon a sufficient showing to the Court that

conditions have been so changed that the discharge of such

sulphurous and arsenical or other fumes into the air may

be resumed, or otherwise conducted so as not to create, or

continue or contribute to create or continue the nuisance

complained of, or a nuisance of a similar character, and

so as not to injure, or damage, or contribute to injure

or damage the complainant; or such application may be

made upon 'any other grounds satisfactory to the Court,

the Court reserving the jurisdiction to modify or suspend

the injunction in whole or in part, as the exigencies and

equities of the case may require. (See Tr. of Eec, pp. 25-

26.)

The sole question in the case then, is : Are the acts of

the defendant of such a character as to constitute a nui-

sance to the property of the plaintiff, and is the plaintiff

entitled to the relief given by the Court?

PLEADINGS.

In the bill of complaint, it is alleged that the United

States is the owner and in possession of certain large

tracts of land, together with the trees and timber thereon,

in the County of Shasta, adjacent to the mines and works

of the respondent, and that such property was, prior to

January 1, 1896, well covered with valuable trees and

timber. The complaint also alleges that ever since Janu-

ary 1, 1896, the respondent has been engaged in the roast-

ing and smelting of copper ores near its mines, and that



the sulphurous and arsenical fumes generated and pro-

duced by the roasting process have caused great injury to

and have destroyed vast quantities of the trees and timber

upon the lands described in the complaint belonging to the

United States, and that great and irreparable injury has

resulted to the property of the complainant therefrom.

Then follow allegations to the effect that the respondent

is continuing and threatens to continue to conduct the

roasting of its ores so as further to injure the trees and

timber on the lands of the complainant, and that unless

restrained by the Court, the respondent will cause great

and irreparable damage to the complainant.

The respondent, in its answer admits that the United

States is the owner of the lands mentioned in the bill of

complaint except the odd-numbered section, and certain

other sections unnecessary at this time to mention. The

answer states that nearly all of the lands described in the

bill of complaint were, prior to January 1, 1897, and are

now, covered with a thin growth of trees and brush, but

denies that the land was ever valuable for the timber

thereon, and the defendant avers that the same is waste,

mountainous and desert land, and that the vegetation

upon the same consists principally of digger pine trees

and manzanita bushes, and that it has no value as timber

or for any other i)urpose except as fuel.

The defendant, in its answer, admits that it is engaged

in the roasting, burning and smelting of copper ores, as

alleged in the bill of complaint, and admits that sulphur-

ous fumes and smoke are generated and produced by the

roasting of the ores, and that by the action of the sul-



pliurous acid therefrom it has injured and destroyed the

trees which were growing upon certain of the lands de-

scribed in the bill. The answer also states that the ores

smelted at its works at Keswick contain from 30 to 50 per

cent, of sulphur. It admits that it intends to continue the

smelting and roasting of its ores, but claims that if an in-

junction should be granted restraining the defendant from

roasting or smelting its copj)er ores without condensing

or disposing of the sulphurous fumes, it would necessarily

prevent the defendant from carrying on its business, and

would render valueless its entire investment. It denies

that its operations will further injure or destroy the tim-

ber upon the lands of the complainant, and claims that the

effect of the fumes will be confined within a small radius.

The answer also states that the respondent is willing

and ready to pay the United States in cash the full value

of the injuries and damages which it has caused, or may

cause, by reason of the acts complained of in the bill ; or,

should complainant so elect to purchase and pay for all

the complainant's trees and timber on the lands described

in the complaint.

FACTS.

From the evidence taken in the case, it appears that the

Mountain Copper Company, Limited, is mining a large

quantity of copper sulphide ores in Shasta County, Cali-

fornia. The ore is brought from the mine to the smelter

by a railroad about twelve miles long, known as the Iron

Mountain Railway. In the roasting or calcining depart-

ment of its smelting plant are contained eleven automatic



MacDougall roasting furnaces. The department is divided

into two parts, each of which is connected with a stack

about 100 to 125 feet in height. The ores treated consist

largely of sulphide of iron and copper, and when the ore is

roasted or smelted, and also during practically all of the

processes connected with the extraction of the copper from

the ore, this sulphur is expelled into the atmosphere. It is

expelled not as sulphur itself, but as a gas sulphur dioxid,

which is formed by the oxygen of the air uniting with the

sulphur. From each pound of sulphur so expelled, suffi-

cient oxygen is taken up to make two pounds of the sul-

phur dioxid. This sulphur dioxid is given out into the at-

mosphere, and part of it acts directly upon the jfoliage of

the trees; part of it is still further acted upon by the

oxygen of the air and forms sulphur trioxid, which also

acts upon the foliage of the trees. Sooner or later all of

the sulphur dioxid is changed into sulphur trioxid by this

process, and it is in this form that it is found on the

foliage of the trees. Should moisture be present in the

atmosphere, this sulphur trioxid is dissolved and forms

the highly corrosive acid called sulphuric acid, or, in com-

mon speech, oil of vitriol. (See testimony of Prof. Price,

pp. 290, 291, Vol. II, Tr. of Rec.)

The United States called a large number of witnesses,

twenty-five in all, who testified that, prior to the time the

Mountain Copper Company commenced its operations,

the country in the vicinity of the smelter was covered wdth

a heavy growth of timber ; that all the vegetation within a

radius of three or four miles of the smelter either

had been completely killed or greatly injured by



the fumes generated during the process of roast-

ing and smelting the copper ores; that all the pine

trees and fruit trees for a distance of fifteen to twenty

miles in a southerly direction were seriously affected ; that

in Happy Valley large numbers of pine and fruit trees,

which are very sensitive to injurious substances, were

badly injured—the leaves of these trees turning prema-

turely red and yellow, and dropping off.

We shall not consume the time of the Court in going

into details as to the testimony given by the various wit-

nesses, but shall call the attention of the Court to a por-

tion of the testimony given by some of the witnesses.

For instance, George Frazer, a witness for the com-

plainant, testified that the condition of the vegetation

prior to the commencement of the operations of the

smelter of the Mountain Copper Company was that every-

thing was green, looked well, and had no sign of decay;

the pine trees had heavy foliage—dark green—but at the

time he testified the principal part of the pine trees had

died, or was dying. He attributed the killing of those trees

to the smoke from the smelter. He testified that the effect

of the smoke upon the fruit trees Avas to kill them ; that it

killed both crops and trees. ( Tr. of Kec, pp. 104-105.

)

He also testified that, after the Keswick smoke settles,

it generally dries up the leaves and trees so that it looks

as though a hot blast had passed through; that where

formerly trees in that neighborhood would bear in three

or four years, now it takes five or six years, with better

care and more knowledge than was had formerly of the

fruit business. He stated that the area affected by the



smoke from the smelter was increasing, and that the

smoke affected the vegetation in a southerly direction for

a distance of about twenty miles; that prior to the opera-

tions of the smelting works there had been many trees

iu the vicinity of the works, and that all of them were

killed; that the fumes affect all kinds of farming imple-

ments and wire fencing. ( Tr. of Rec, pp. 105, 106.)

Thomas M. Miller testified that the condition of the

trees and vegetation in Happy Valley was bad ; that their

bad condition was due to the smoke from the Keswick

works, and that the effect of the smoke upon the vegetation

was increasing; that the Mountain Copper Company had

taken no steps to prevent the spreading of these fumes;

that the land in the vicinity in which he resided was fit

for cultivation, the greater portion of it for farming pur-

poses, something like 2,000 acres being under cultivation,

and that the smoke did the most damage in winter time,

during the damp weather. (Tr. of Rec, pp. 150, 151.)

George Albert Julian testified that prior to the opera-

tions of the respondent, the condition of the timber was all

green, healthy and thrifty, and since the Mountain Cop-

per Company had begun smelting operations, the timber

had all become dead, fallen down, and that at the time he

testified there was nothing left but small, scrubby brush;

that he attributed the killing of the timber to the smoke

from the smelter, or roaster; that the timber immediately

surrounding the smelter was dead to the extent of three

miles, or thereabouts; that the timber in a westerly direc-

tion from the smelter is injured to a distance of six or

seven miles ; that the effect of the smoke or fumes from the
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smelter is increasing, and that the fumes, during damp

weather, generally blast all the vegetation and fruit trees

;

the fumes, coming in contact with the fruit and fruit trees

blasts them entirely, in some cases killing blackberries ; that

the effect of the fumes upon the timber has injured the min-

ing industry by killing the timber used in the mines; the

miners cannot use the timber within the smoke belt because

it has been killed or is so decayed that it is not fit to put

in the mines ; that the fumes also destroy all the iron that

is exposed to the weather, such as stovepipe, hydraulic

pipe, etc. The effect of the smoke is also to be seen on the

grain; whenever there is damp weather the smoke seems to

burn the grain. (Tr. of Eec, pp. 160 to 164.

)

George A. Lamiman testified that he was acquainted

with the land in the vicinity of the works of the defendant

before it commenced its operations at Keswick, and that

prior to that time, the pine trees were in perfect health.

The witness was secretary of the board of horticulture,

and, as such, had occasion to observe the effects of the

sulphur smoke that is generated by the smelter upon the

vegetation, and that when there was damp weather and a

southeasterly wind, the grain and vegetation would turn

a sickly yellow color in one night; that since the com-

mencement of the operations of the smelter, the timber im-

mediately surrounding the smelter has become all dead

for a distance of four to five miles approximately. The

smoke has the effect of making the leaves turn yellow, and

the area affected by the smoke has increased. In a general

southerly direction the smoke or fumes from the smelter

has injured vegetation to a distance of seventeen to eight-



een miles; that the company made no effort to condense

the fumes, and the smoke has affected the fencing and

farming implements, tinware in the houses and window

screens; that it eats up galvanized wire fencing. (Tr. of

Rec, pp. 34, 35, 36.)

He also stated that a man on a homestead was com-

pelled to abandon his homestead on account of the in-

jurious effect of this smoke. During the general strike in

1903 at the works of the Mountain Copper Company, when

the operations of the smelter were discontinued, he had

observed a change in the vegetation from the time the

smelter was not in operation; that after the smelter had

commenced again, the vegetation turned yellow whenever

the fumes struck it. ( Tr. of Rec, p. 39.

)

Testimony of a similar character was given by all the

other witnesses for the complainant.

Edward C. Vigeon, a metallurgist by profession, and

formerly employed at the Washoe smelter at Anaconda,

belonging to the Amalgamated Company, said he was en-

tirely familiar with the different methods of smelting ores,

and he gave a description of the furnaces at Washoe smel-

ter. He testified that the effects of the fumes from the

smelter, owing to the presence of free sulphuric acid, of

sulphurous acid, and of arsenic acids from the gases, com-

bined with the moisture in the atmosphere, rotted vegeta-

tion and caused it to die. (Tr. of Rec, p. 270.)

He further testified that at the Anaconda Copper Works

the gases so seriously affected vegetation for a distance of

about thirty miles that the Anaconda Copper Company

made an attempt and succeeded in condensing and dis-
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posing of its fumes. He stated that the Company had

trouble with the farmers and landowners around about

killing vegetation and cattle, and that after investigation

and a series of experiments it constructed large and long

flues or settling chambers. He described the mechanism

of these and was asked this question

:

" From your experience gained in the smelting of copper

" ores, do you consider it possible and practicable to con-

" dense or otherwise dispose of the fumes during the pro-

" cess of smelting so as not to be injurious to vegetable

"life?" And he answered: "We found it so." (Tr. of

Kec, p. 272.)

He stated that the smoke evil has been absolutely rem"-

edied, and that he considered it possible and practicable

for the Mountain Copper Company in the smelter at Kes-

wick to condense the fumes so as to render them harmless

to vegetation. (Tr. of Kec, p. 273.)

Thomas Price, a chemist and metallurgical engineer,

testified that he had examined the smelting plant of the

Mountain Copper Company with the object, from instruc-

tions received by him, of seeing whether there was any

attempt made to condense or ameliorate the condition of

the fumes that were emanating from the smelting works.

He described the process used at the smelter, and testified

that, from his experience as a chemist, he would say that

the character of the fumes generated by the process

described by him of smelting ores could be stopped. ( Tr. of

Eec, pp. 290,291.)

He further testified that the effect of the fumes from

the smelter of the Mountain Copper Company was to
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destroy vegetation; that he had examined the vegetation

in the vicinity of the smelter to determine the elfect of

these fumes, and that there was no vegetation there, al-

though prior to the commencement of the operations of the

Mountain Copper Company there had been; that the de-

fendant had made no attempt to dispose of the fumes by

any scientific process. (Tr. of Rec, p. 293.)

He testified further that it is possible and practicable

for the defendant to treat their sulphide ores so as to

prevent the escape of harmful gases, and by so doing, pre-

vent injury to vegetation in the surrounding country.

(Tr. of Rec, p. 294.)

We quote this question and answer from his testimony

:

" Is it possible, by the use of any mechanical devices, to

" render these fumes innocuous without converting them

" into sulphuric acid?"

He answered :
" The conditions could be ameliorated to

" a very considerable extent. That would be by connect-

" ing each of the departments. I will simply say, first of

" all, connecting the roasting furnaces, the McDougalds,

" with a large flue seven or eight feet in diameter, and the

" same with the reverberatory furnace, which is also used

" there, and the same with the blast furnace, each one

" being connected with a separate flue, and the same also

" with the converter and the Bessemerizing furnace, con-

" necting them with these large flues and extending them

" up to the slope of the hill which is immediately at the

" back of a portion of the works, building flues and con-

" verters a mile or so ; and then, at the end of that point,

"on the top of that hill, whatever the distance is

—
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" I did not measure it—to have a large stack there fifteen

" or twenty feet in diameter, and probably 300 feet high.

" The object of that would be this : That a large quantity

" of the sulphuric acid that is formed in the manipulation

" of the ore in roasting, etc., would be more or less almost

" perfectly condensed in the flue and would be neutralized

" with the ores formed in the flues, and would probably

" produce sulphate of copper, but the sulphurous acid

" would pass uncondensed to the top of the chimney. That

" chimney would, having been some 200 or 300 feet in

" height, maybe more, the fumes within emanating from

" the chamber at this point would be thrown up into the

" higher currents of air, and this sulphurous acid, mixed,

" as it is, largely with the atmospheric air plus the gases

" of nitrogen that has been formed by the decomposition

" in the smelting, would be thrown into the atmosphere

" and would then follow the well-known law of the dif-

" fusion of gases, notwithstanding the sulphuric acid is

" heavier than the air, still the law- of gases is that, irre-

" spective of the density, according to a certain ratio they

" intermix, so that, being intermixed at such a great

" height, and so diluted, it would practically have no seri-

" ous effect on vegetation."

We quote further:

" Q. Do you know of any similar smelting plants

" where the operations are carried on in this way?"

" A. Yes, sir, they have that at some of the works in

" the neighborhood of Swansea ; only they take it, first of

" all, there through a long series of leaden chambers, and

" it is converted to sulphuric acid and is largely converted
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" there into superphosphates of lime. They have got the

" same thing twelve or fourteen miles from Swansea, at a

" place called Llanelly. They have got very large flues

" there, but no lead chamber. The flue is something like

" about 400 or 500 feet in height, and that is practically

" in this little town of Llanelly. I have never heard of

" any complaints, and I was pretty well acquainted in

" that town.

" Q. Are there any plants in this country?

" A. I do not know of any to my own knowledge, ex-

" cepting what I have learned through scientific sources,

" and that is at Anaconda.

'' Q. You have read, have you, the ' Engineering and

"
' Mining Journal ' of the number of December 24, 1903,

" containing an article in reference to the smelting plants

" of the Washoe smelter at Anaconda?

" A. Yes. sir.

" Q. In your opinion is that an accurate and thorough

"description of such plants?

" A. I should say that it is a description of a plant that

" I consider perfectly feasible to construct, and that it

" would do the work which I have already stated, of ameli-

" orating the condition of the fumes by throwing them into

" the high atmosphere and actually preventing any of the

"sulphuric acid that is formed in the furnaces.'' (Tr. of

Rec, pp. 294-5-6 and 297.)

It was stipulated that the counsel for the Government

might, at any stage of the proceeding, read this article in

evidence as matter of scientific information, for what it

might be worth.
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POINTS AND AUTHORITIES.

The United States contends

:

1. That the sulphur dioxid fumes generated at the

Mountain Copper Company's smelter, at Keswick, during

the process of expelling the sulphur from the sulphide

ores, have caused, and will cause, great and irreparable

injury to the lands of the United States and to the or-

chards of private individuals.

2. That by the construction of certain settling cham-

bers and high chimneys, these harmful fumes would be

discharged into the upper currents of the air, and would,

according to the well-known law of the diffusion of gases,

be rendered innocuous,

3. The United States has a legal and constitutional

right to compel the defendant to conduct its smelting

plant in such a manner so as not to interfere with the

existing rights of others, and the defendant should be

compelled to condense the harmful fumes emanating from

its plant, and if it declines to do so, it should be enjoined

from operating.

The defendant attempts to justify its operations on the

ground that the injury sustained by the United States

and the landowners in the vicinity of the smelter is small,

as compared with the benefit derived from the operations

of the defendant, and claims that the fumes cannot be

condensed.
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I.

THE COMPLAINANT AS THE OWNER OP PROP-

ERTY IS ENTITLED TO AN INJUNCTION TO

PREVENT INJURY TO SUCH PROPERTY.

It is conceded that the complainant does sustain injury

by the operations of the defendant. As such it has the

riglit in a court of equity to protection. It is not a

question of how much more valuable the property of the

defendant may be, or how much loss th^e defendant will

sustain if it is compelled to observe the property rights of

the complainant.

It must so use its property as not to injure the rights

of another.

Sic utere tuo iit aJienum non laedas.

This maxim has been applied in many cases, and in a

great variety of circumstances.

A case almost parallel to the one before the Court was

recently decided by the Supreme Court of Tennessee. It

was held in that case where smoke and noxious gases from

smelting works injured the property and endangered the

health of adjoining landowners, an action for damages

lies, though the business was carried on in a suitable lo-

cality, with the most approved appliances, and furnished

employment, directly or indirectly, to nearly the whole

community.

Bucktonjfi Sulphur, Copper and Iron Co., Ltd., vs.

Barnes et aJ., 60 S. W. Rep., 593.

In the case just cited it appears that ten separate suits
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had been filed for damages against the smelting company,

and the smelting company brought a bill to enjoin the

prosecution of these suits, which brought the matter under

the jurisdiction of equity.

Nearly all the defenses sought to be made in this case

were made in that. The company set out the fact that it

had a large amount of money invested ; that the soil in and

around the works was not rich or well adapted to farming

purposes; that the employees and their families depended

upon the operatipn of the copper mines for support; that

the operation of those mines furnished a near market for

such farm products as adjacent landowners raised and

wished to sell, and also a market for the growing timber

the soil produced; that the soil produced but little timber

suitable for marketable lumber; but it did appear in the

case that the smoke and gases emitted from the works of

the company inflicted some injury upon the timber, crops

and vegetation of the surrounding landowners.

In the course of its opinion, the Court said

:

" The case, in its present development, illustrates what

" is generally seen in this class of cases, and that is that

" one party seeks to minimize, and the other to maximize,

" the damages. Four fundamental questions, each of sig-

" nal importance, are presented by the record : It is urged

" in the first place, by complainant, that Ducktown is in

" the mountains ; that it is a mining section ; that its prin-

" cipal mineral wealth consists in its copper ore; that in

" the mining and reduction of this ore to pure or market-

" able copper, a large population is supported, which,

" without its mining, would have to leave the section; and
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" that, therefore, the mining of this ore and its reduction

" to pure copper in the manner approved by the late sci-

" entific methods afford no legal ground of complaint, al-

" though in the reduction of the ore, volumes of smoke

" containing noxious vapors and gases are emitted, which

" by air currents are carried over and envelop the lands

" of adjacent landowners, and which destroy their tim-

" ber, vegetables, growing crops, etc. In other words, the

" proposition is advanced that as complainant is engaged

" in the lawful business of mining and reducing copper

" ores at Ducktown, and conducts its business after ap-

" proved methods, and in the only way it can successfully

" and profitably do so, it cannot, as a matter of law, be

" held to create an actionable nuisance, although the op-

" eratiou of its business, as thus conducted, injures, de-

" stroys, or damages the timber, growing crops, etc. of de-

" fendants."

The Court, in discussing the first question at length,

said:

" The principle is well settled that when a trade or

" business is carried on in such a manner as to interfere

" with the reasonable and comfortable enjoyment by an-

" other of his property, or which occasions material in-

" jury to the property itself, it amounts to a wrong to the

"neighboring owner, for which an action will lie; and it

" is no defense to such an action to prove that the place

" where the business is carried on is at a suitable locality,

" or that the business is a lawful business and one useful

" to the public, or that the best and most approved appli-

" ances and methods are used in the conduct and manage-



" ment of the business."—Citing authorities.

And again:

" The general proposition is that the citizen has the

" right to be protected against annoyances and noxious

" gases, etc., which materially lessen the comfort and

" value of his home, and, if he cannot be protected against

" such annoyances by any one that may choose to erect a

" business near it, he will be driven from his home, unless

" he is wealthy enough to buj^ all the land around him.

" The law takes care that lawful and useful businesses

" shall not be put a stop to on account of every trifling or

" imaginary annoyance, such as may offend the taste or

" disturb the nerves of a fastidious or over-refined person.

" But, on the other hand, it does not allow any one, what-

" ever his circumstances or conditions may be, to be driven

" from his home, or to be compelled to live in it in positive

" discomfort, although caused by a lawful and useful busi-

" ness carried on in his vicinity."

While in that case the action was one for damages, the

principles announced by the Court apply to this case as

well. The case before this Court is a much stronger one

for the reason that the defendant has not used the most

approved appliances for taking care of its noxious gases,

as testified to by Vigeon and Price, whereas, in the case

just cited, the most approved appliances had been used.

In Campbell vs. Seaman, 63 N. Y., 584, it was held that

one cannot erect a nuisance upon his land adjoining va-

cant land owned by another and thus measurably control

the uses to which his neighbor's land may in the future be

subjected. He may make a reasonable and lawful use of



19

his land and thus cause his neighbor some inconvenience,

and probably some damage which the law would regard

as damiunn absque injuria. But he cannot place upon his

land anything which the law would pronounce a nuisance

and thus compel his neighbor to leave his land vacant, or

to use it in such a way only as the neighboring nuisance

will allow.

In Pennsyhauia Lead App., 96 Pa. St., 116. the Court

issued an injunction on proof that the smoke and vapors

from the defendant's establishment settled upon the plain-

tiff's land, lessened its fertility, poisoned its vegetation,

destroyed animal life grazing upon it. nauseated its in-

habitants, and diminished its value for renting and sell-

ing.

In St. Helen's Smelting Company vs. Tipping. 11 House

of Lords' Cases, 642, 651, the Lord Chancellor said that

'• And the jurors have found the existence of injury ; and

" the only ground upon which your Lordships are asked to

" set aside that verdict, and to direct a new trial, is this

:

" That the whole neighborhood where these copper smelt-

" ing works were carried on. is a neighlx)rhood more or

" less devoted to manufacturing purposes of a similar

" kind, and therefore it is said, that inasmuch as this

" copper smelting is carried on in what the appellant con-

'' tends is a fit place, it may be carried on with impunity,

" although the result may be the utter destruction, or the

" very considerable diminution, of the value of plaintiff's

" property. ^ly Lords. I apprehend that that is not the

" meaning of the word ' suitable '. or the meaning of the

" word ' convenient '. which has l>een used as applicable to



20

" the subject. The word ' suitable ' unquestionably can-

" not carry with it this consequence, that a trade may be

" carried on in a particular locality, the consequence of

" which trade may be injury and destruction to the neigh-

" boring property."

Practically the same proposition is involved in this case

as was involved in the case of Woodruff vs. The North

Bloomfield Gravel Mining Company et al., 18 Fed. Rep.,

753. In that case a bill in equity was brought to restrain

the defendants, being several mining companies, engaged

in hydraulic mining, on the western slope of the Sierra

Nevada Mountains, from discharging their mining debris

into the affluents of the Yuba Eiver, and into the river

itself, whence it was carried down by the currents into

the Feather and Sacramento Rivers. It was alleged

that these acts filled up their channels and injured naviga-

tion, and caused them to overflow the surrounding lands,

injuring the property of the complainant and that of other

property owners situated on and adjacent to the banks of

the water courses. In that case one of the defenses made

was that the mining industry was of much greater impor-

tance than the property of the complainant, but Judge

Sawyer, answering that argument, said

:

" A great deal has been said about the comparative

" public importance of the mining interests, and also the

" great loss and inconvenience to these defendants if their

" operations should be stopped by injunction. But these

" are considerations with which we have nothing to do.

" We are simply to determine whether the complainant's

" rights have been infringed, and, if so, afford him such
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relief as the law entitles him to receive, whatever the

consequence or inconvenience to the wrongdoer or to the

general public may be. To similar suggestions in Atty.

Gen. vs. Council of Birmingham, where the sewerage of

the city, having a population of 250,000, was the nui-

sance complained of, the Vice-Chancellor said :
' Now,

' with regard to the question of plaintiff's right to an in-

' junction, it appears to me that, so far as this Court is

' concerned, it is a matter of almost absolute indifference

* whether the decision affects a population of two hun-

* dred and fifty thousand, or a single individual carrying

' on a manufactory for his own benefit. * * * I am not

' sitting here as a committee of public safety, armed with

'arbitrary power to prevent what, it is said, will be a

' gTeat injury, not to Birmingham only, but to all Eng-

' land ; that is not my function.' 4 Kay and J., 539.

" See also, kipokes vs. Banhwy Board of Health, L. K. 1

Eq. Cas., 47.

" So, in Atty. Gen. vs. Colney Hatch Lunatic Asylum,

the Lord Chancellor observes:

"
' It is said * * * unless the defendants are permitted

' to throw all their sewerage upon their neighbors' lands,

'upon which they have no more right to throw it than

' into this Court, they cannot carry on the asylum ( which

'contained two thousand two hundred patients), and

' therefore they contend that they must be permitted to

' dispose of the whole of the sewerage on their neighbors'

' lands. Surely, the mere statement of the proposition is

'quite sufficient to refute it. Nobody can suppose the

' law of England to be in that state. It is not to be sup-
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' posed that because we are told, as I was told in the case

'of Aity. Gen. vs. Binninglmm, that three hundred

' thousand people will be very much inconvenienced if

' they are not allowed to use their neighbors' property

' without paying for it ; that on that account they are to

* use their neighbors' property without paying for it.

' * * * This Court has merely to decide what the law is

' as it exists, and to see that it is duly administered ; not

' to order anything done that is impossible, as in the

' illustration I have given, but to take care, subject to

' that modification that persons shall be restrained from

' exercising with a high hand powers which they have no

' right in law to exercise.' L. E. 4 Ch. App. Cas. 155.

" In these cases the acts causing the nuisance were

urged as absolutely necessary to the safety of the people

interested—to 300,000 people in the city of Birmingham

—but the defendants were plainly informed that it was

not the duty of the Court to point out how the nuisance

should be avoided, but that, however necessary to the

safety or convenience of those interested in the con-

tinuance, they must find a way to prevent the nuisances,

or cease to perform the acts which occasioned them.

Certainly, the law is not less favorable to the protection

of the rights of every man, under the several express

constitutional restrictions before referred to in this

country, than it is in England, where there are no such

limitations on the legislative power. And authority is

not wanting to the same effect in our own reports."

And it was said by the Supreme Court of the State of

California, in Hohbs vs. Amador & Sac. Co., 66 Cal., 162,
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by McKee, .J^ustice, that '' it is no part of the general and

" ordinary business of a corporation to do unlawful acts.

" Acts which are of a continuous nature and threaten to

" destroy and irreparably injure the property of another,

" are unlawful and enjoinable, at the suit of the person in-

" jured, not upon the ground of interfering with a lawful

" business, but upon the ground that every person is en-

" titled to the protection of the law in the use and enjoy-

" ment of his property. But it is claimed that the doing of

" the acts restrained by the injunction are necessary to

" the successful carrying on of the business in which the

" defendant is engaged ; and that, if the defendant be en-

" joined from carrying on its business in that way, hy-

" draulic mining cannot be carried on at all. Yet the acts

" restrained are none the less unlawful if they are in-

" jurious to the private rights of others ; and the defend-

" ant is bound by law to so conduct its business as that

" it shall not be derogatory to the private rights of other

" property owners.

" In mining pursuits, as was said in Logan vs. Dris-

" call, 19 Cal., 623, ' defendant is entitled to use his min-

" ' ing claim in a lawful manner ; but no manner can be

" ' considered lawful which precludes the plaintiff

" ' from the enjoyment of his rights.' Xo pei*son, natural

" or artificial, has a right, directly or indirectly, to cover

" his neighbor's lands with mining debris, sand and gravel

" or other materials, so as to render it valueless."

The following cases held substantially the same proposi-

tion:
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Robinson vs. Black Diamond Coal Co., 57 Cal., 412;

Potter vs. Froment, 47 Cal., 165;

Richurdson vs. Eie)% 34 Cal., 63

;

Courtright vs. Bear River, etc., Co., 30 Cal., 573.

In the case of Cooke vs. Forbes, 5 Law Reports, Eq.

Cases, 166, the Court laid it down as a rule that it was no

answer to a complaint by a manufacturer of a nuisance to

his trade, to say that the injury is felt only by reason of the

delicate nature of the manufacture. In that particular case

it appearing that the injury done was accidental and occa-

casional only; that careful precautions had been taken,

and that there was no exceptional risk, the Court de-

termined that the plaintiff had a right of action at law for

injuries for the reason that the injury was not of a con-

tinuous nature. In that case the Court clearly recog-

nized the right of a plaintiff to protection even if the de-

fendant used the most approved methods for preventing

injury, took all the precautions possible, and even if the in-

jury sustained was intermittent and at long intervals. Of

course as in the case at bar, where the injury is of a con-

stantly recurring nature, and where no efforts were made

to prevent the injury, the injunction must be granted. All

the cases recognize the right of the plaintiff to relief where

he has been injured by the act of another and where that in-

jury is continuous, constantly recurring, and where it

would result in a multiplicity of suits to enable plaintiff

to obtain any relief commensurate with the damage and

where the injury is to land, then the plaintiff is entitled to

relief by injunction.
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" The fact that the discomfort arising from the nuisance,

" or the actual, tangible injury to property itself there-

" from is in no measure commensurate with the pecuniary

" loss to the owner of the works producing the injury, by

" having his works declared a nuisance, is entitled to no

" weight in a court of law, and is in no measure a defense,

" or a circumstance to be considered either by a court or

" jury. If a party has seen fit to erect works in the vicinity

" of the property of others, which may injuriously affect

" the surrounding property, by reason of its noxious char-

" acter or results, the penalty of his temerity is to be vis-

" ited upon him, however severe the loss, or however much

" less the damage may be to his neighbor than to himself.

" The innocent are not to suffer, either in their property or

" comfort, for the promotion of another's interest or profit.

" It is well said by Thompson, J., in Caseheer vs. Moicry:

" ' The amount of damage is not the sole object of an action

"' of this nature. The /-((//(f is the great question. It will

" ' not do to hold that one man may with impunity invade

"
' the premises of another by anything in the shape of a

" ' nuisance, because the damage may not be appreciable.

" ' The law does not justify or excuse such an invasion, he

" * it ever so small. * * * It will be seen that the ordinary

" uses of property take precedence over all others, and that

" any use which unreasonably interferes with the ordinary

" comfortable enjoyment of property is in violation of the

" rights of others, and must yield to the superior right,

" however serious the loss, or disastrous the consequences

" may be to the wrongdoer. The usefulness of the trade,

" its actual necessity even, will not operate as a defense.
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" This principle was established many centuries ago, and

has been recognized and acted upon by the courts with al-

most unswerving uniformity ever since."

Wood's Law of Nuisances, 2d Ed., p. 600, Sec. 512, and

authorities cited.

It must be plain, therefore, from the foregoing author-

ities, that the complainant is entitled to protection from

the injurious acts of the defendant, and under the author-

ities is entitled to protection even if the defendant had

used the most approved methods of condensing the noxious

gases generated by its smelting operations. The complain-

ant is certainly entitled to that relief when it appears from

the evidence that the defendant has failed to use such ap-

proved appliances.

REVIEW OF POINTS MADE BY APPELLANT.

I.

The appellant, after some preliminary remarks on the

magnitude and importance of the work carried on by it,

and the comparative small importance of the property

owned by the complainant, all of which has nothing to do

with the question before the Court, makes as its first point

that the Government cannot maintain tliis action without

establishing special damage.

It is true that in this action the Government comes into

this case as a private landowner, and tiiat the injury it has

sustained has been sustained by others in the same locality.

This is true of all cases of the same character. It is very

seldom that a nuisance exists in a neighborhood without
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affecting a large number of people. While such a nuisance

is objectionable to all the body politic, a person must have

some property right affected before he can maintain an

action to secure its cessation. For instance, in the case of

Woodruff vs. The Xorth Bloomfield Gravel Mining Com-

panij et ah, cited above, every property owner in Marys-

ville was affected by the hydraulic mining operations of the

defendant. The complainant was affected the same as any

other property owner and had no more property affected

than had any other citizen of Marysville, but it would

scarcely be contended that because all of the property

owners of Marysville were injuriously affected, that one of

them could not maintain an action.

So in the case at bar. The United States as a property

owner may be affected similarly with other landowners,

but it has the right to have its property protected, and to

that extent sustains special damage.

There are public nuisances that produce injury to many

persons, or indeed, all the public ; they are also private be-

cause at the same time they produce a special and par-

ticular injury to private rights.

Although the nuisance comf>lained of be public in its

nature, if the plaintiff alleges and shows special injury to

himself, he may maintain his action, although other indi-

viduals have also suffered injury from the same cause.

Corley vs. Lancaster, 81 Ky., 171.

It is not an available objection to an action to prevent or

restrain a private nuisance that the injury complained of

was a public nuisance, provided the plaintiffs are subjected
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by it to a special injury.

MWmu vs. ^harp, 27 N. Y., 611; 84 Am. Dec, 314.

One who by reason of a distillery erected near his farm,

suffers from poisoning of air and water, is not precluded

from maintaining an action because others also suffer from

the nuisance.

Corley YS Lancaster^ 81 Ky., 171.

Counsel for appellant seem to think that nobody can sus-

tain an action for damages except the one who has suf-

fered the greatest injury out of the number damaged. This

is not true. Theoretically every citizen in the State of

California sustains injury by the maintenance of a nui-

sance, but if he has no property rights affected, he may

not maintain an action. If he is a property owner, no

matter how small his property may be, he is entitled to

relief in a court of equity.

The point made by the appellant in this case was also

made in the case of Woodruff vs. North Bloomfieid Gravel

Mining Co. et al., 18 Fed. Eep. 768-769, and Judge Sawyer

disposes of the contention as follows:

" Unless the acts of the defendants complained of, in

" view of all their necessary consequences, are legal—un-

" less they are authorized by some valid law—it does not

" appear to us to admit of doubt or discussion that the re-

" suits of those acts heretofore developed, still existing

" and operating, and certain to continue and increase in

" the future, as disclosed by the evidence and indicated by

" the preliminary statement of facts, constitute a grievous

" and far-reaching public nuisance, most destructive in its

" character, or, in the terse language of one of complain-
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" ant's counsel, a nuisance, ' destructive, continuous, in-

" creasing, and threatening to continue, increase, and be

" still more destructive.' Nor can there be any doubt that

" the complainant has suffered, that he is still suffering,

" and that by a continuance of those acts he will continue

" to suffer special injuries, peculiar to himself, of a char-

" acter to entitle him to equitable relief. The nuisance is

" both public and private."

The Court in that case stated substantially that the acts

complained of constituted a public nuisance of an ag-

gravated character, but that if those acts did not also inflict

a special injury, peculiar to that party which entitled him

to relief, then that it would be difficult to say what kind of

injury, arising from a public nuisance, would entitle a

private party to relief at his own suit. Woodruff vs. North

Bloomfield Gravel Mining Co., supra.

II.

The second proposition advanced by counsel for ap-

pellant is that the complainant has a plain, speedy and

adequate remedy at law in an action for damages.

The rule is universal that injury to land of a constantly

recurring nature cannot be measured by money.

It has been aptly said :
" The very fact that a right has

" been violated, and that this violation is constantly going

" on, and that a court of law^ cannot in damages compensate

" the injury or stop the wrong, furnishes the best possible

" reason for the interference of a court of equity, and the

" fact that the actual injury resulting from the violation of
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" the right is small and the interest to be affected by the

" injunction is large, is not to weigh against the inter-

" position of preventive power when on the one hand a

" right is violated and on the other a wrong committed."

Clowes vs. Staffordshire etc. Co., L. R., 8 Ch. App. 125.

It is said also: "Irreparable injury is not necessarily

" such injury as is bej^ond the possibility of reparation or

" compensation in damages. It is that species of injury

" by which a right of the plaintiff has been unlawfully

" violated, and such violation is continuous, or where a

" wrong of the kind mentioned is about to be committed."

Eng. «& Am. Enc. of Law, Title " Injunctions," 1st Ed.,

Vol. 10, pp. 836-7.

Among other grounds upon which equity maintains an

action of this kind is that to prevent a multiplicity of

suits.

The acts of defendant in this case destroy the very sub-

stance of the plaintiff's ownership ; and as the acts are of a

constantly recurring nature, the only relief that plaintiff

could have that would adequately protect it is in a court of

equity.

III.

The third point made by counsel for appellant is that the

injury complained of has been completed, and no further

injury is threatened.

In other words appellant says that it has done all the in-

jury it is possible for it to do, and its power for evil has

been ended by lack of opportunity.
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The transcript, however, shows that the damage is of a

constantly recurring nature, and that it is increasing as

the business of the defendant increases. In this respect,

we may say that the contentions of the appellant are con-

tradictory. In one breath he says he has done no injury

;

in the next he says he has done so much that he has com-

pletely destroyed the property, so his ability to do further

injury is only prevented by lack of material upon which

to work.

The appellant, however, forgets that the land of the com-

plainant still exists, and assuming for the present that it has

completely destroyed all vegetation and timber growing on

the land, still the land is capable of producing other vege-

tation and timber if it is freed from the injurious acts of

the respondent.

The contention of the appellant in effect is that if a man

is the owner of a beautiful garden, and a person has de-

stroyed all the flowers and vegetation in that garden, he

must suffer the injury in silence forever after, because, as

appellant says, he has done all the damage of which he is

capable. He forgets that other trees will grow, and the

appellee is entitled to a cessation of the damage, so that

the land may recover its former value; but while the evi-

dence shows that much damage has been done, it also shows

that the damage is increasing, and that still there is much

property of the complainant that can be injured. It is

true that the acts of the defendant have decreased the value

of complainant's property, but each day that the injury is

stayed, complainant's property will gradually regain its

former value. The land which is the basis of complainant's
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action has not been destroyed and cannot be destroyed. It

can be injured, as it has been injured, and complainant as

a landowner has the right to redress.

IV.

The fourth proposition advanced by appellant's counsel

is that it is impossible to condense or otherwise dispose of

the fumes.

It appears by the testimony of Edward C. Vigeon and

Thomas Price, referred to in the former part of this brief,

that the defendant has made no attempt to condense or

otherwise dispose of the fumes, and that it is perfectly

practicable to do so.

Mr. Vigeon [page 270] says the same condition existed

at the Washoe smelter in Anaconda, and that there a plan

was devised whereby the fumes were consumed and ceased

to do the injury they had formerly been doing. He testi-

fied that the defendant in this case could adopt the same or

similar methods and prevent injury being done; and Mr.

Price [page 289, et seq.] testified to the same effect; but,

as we have shown from the authorities already cited, even

if the defendant used the most approved means of condens-

ing its fumes, it still could have no right to destroy the

property of another. The property of this complainant is

just as sacred as the property of the defendant, and the de-

fendant cannot claim that it can destroy the property of

others because it cannot do its business without destroying

the property of others. This contention is absolutely with-

out merit for the reason that it appears from the testimony
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of experts that appliances can be used to prevent the

injury.

In addition to this the decree of the Court provided for

a modification or suspension of the injunction, upon a

showing which the Court would deem suflScient, that con-

ditions had been changed or for any other reason.

If the defendant stands upon the ground that it has a

right to do as it pleases, no matter how much injury it

does, because its profits will be reduced if it is compelled

to observe the rights of others, it can have no standing in a

Court of equity.

The next proposition urged by counsel for appellant is

the relative importance of the appellant's operations, com-

pared with the value of complainant's property, appellant

claiming that the Government lands affected by the fumes

are less than 3000 acres, and that the defendant is a large

concern spending yearly a large amount for wages; and

that the injury done to the complainant is insignificant

compared to the damage which would result by the grant-

ing of the injunction.

This same proposition, as we have shown, was urged in

the Debris case, and swept away by Judge Sawyer by the

declaration that in a court of equity the poor man's cot-

tage was entitled to as much protection as the rich man's

castle.

We have discussed this question somewhat in the

former part of the brief, and content ourselves now in call-
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ing the attention of the Court to the following additional

cases.

An injunction will be granted to restrain a bone-burning

establishment emitting unpleasant odors, to the annoyance

of neighboring residents, though such establishment is a

means of disposing of the refuse animal matter of a city,

and as such is necessary to the welfare of the city.

Meigs et al vs. Lister et al, 23 N. J. Eq., (8 0. E.

Green) 199.

It is no defense to an action for damages for carrying

on an offensive business that it is necessary to carry on

such business, and that the same is useful to the public.

Smith vs. Phillips, 8 Phila., 10.

A Court of equity will restrain by injunction the carry-

ing on of a factory in such manner as to emit a sulphurous

gas which is occa^sionally borne by the winds over the

neighboring premises of the plaintiff, destroying vegeta-

tion, and compelling the closing of windows, and irritating

and inflaming the throats of those who breathe it.

It is not necessary, in order to obtain an injunction and

damages, to show that the fumes are prejudicial to health,

nor is it an answer to the complaint, for defendant to show

that they tend to neutralize malaria existing in the

locality.

Mulligan vs. Elias, 12 Abb. Pr. (N. S.) 259.

In a case in Georgia, the bill alleged that the plaintiffs

in error were engaged in manufacturing sulphuric acid

near their residences and families; that it caused their

shade, ornamental trees and shrubbery to die ; caused

sickness, coughs, etc., in and among their families and
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children ; that it emitted poisonous and noxious vapors, etc.

The Court held that there was equity in the bill and that

the decree of the Court below overruling the demurrer

should be affirmed, and further held that if a public nui-

sance causes special damage to an individual, in which the

public do not participate, such special damage gives a

right of action ; and as an action may be brought for every

day the nuisance continues, equity, which abhors a multi-

plicity of >suits, will entertain jurisdiction so as to do ftill

and complete justice between the parties and terminate

the litigation.

The Georgia Chemical etc. Co. vs. Colquitt et al,

72 Ga. 172.

An oil company may be enjoined from keeping oils in a

storehouse and tanks situated so near a pre-existing resi-

dence as to pollute with offensive gases the air of the

premises, so that it is not reasonably pure, and wholesome,

not necessarily to the extent of direct injury to health, but

of material interference with the comfort of a person of

ordinary sensibility.

Waters-Pierce Oil Co. vs. Cook, 6 Tex. Civ. App.

573; 26 S. W., 96.

It is no defense to a nuisance that it is necessary to the

operation of the business of the one maintaining it.

Shively vs. Cedar Rapids, etc., Ry. Co., 74 Iowa,

169 ; 7 Am. St. 471.

It is entirely immaterial to inquire how much money is

invested by the defendant in this business. The only ques-

tion is : Is the complainant the owner of property, and do

the acts of the defendant injure such property? If they
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do, and are of a constantly recurring nature, then the com-

plaint under the well-settled rules of equity, is entitled to

an injunction, and such has been the uniform line of de-

cisions.

TNTiere a fertilizer factory is complained of as a nuisance

by an owner of adjoining land, evidence of the loss or in-

jury which the owners of other fertilizers in the neighbor-

hood might sustain, if such business is held to constitute a

nuisance, or of the amount invested in such factories, is

admissible in evidence.

In such a . case no effort will be made to bal-

ance the inconveniences, or to estimate the difference be-

tween the injury sustained by the plaintiff and the money

invested, and loss that may result to the defendant from

having its business as carried on found to be a nuisance.

The neighborhood owner is entitled to the reasonable and

comfortable enjoyment of his property, and if his rights in

this respect are invaded, he is entitled to protection, let

the consequences be what they may.

Susquehanna Fertilizer Co. vs. Malone, 73 Mary-

land, 268 ; 25 Am. St. 595.

Frequently when the equitable power of the Court is

sought to prevent some large corporation or large interest

from committing injurious destruction of the rights of

others, the claim is made that the business in which the

defendants are engaged is of such a character that the

hand of the Court of equity should be stayed. This argu-

ment was advanced in the celebrated Debris case referred

to in the former pages of this brief, and to that Judge

Sa^^er made answer : " It is by protecting the most
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" humble in his small estate against the encroachments of

" large capital and large interests that the poor man is

" ultimately enabled to become a capitalist himself. If

" the smaller interest must yield to the larger, all small

" property rights, and all smaller and less important enter-

" prises, industries, and pursuits would sooner or later be

" absorbed by the large, more powerful few ; and their

'' development to a condition of great value and import-

" ance, both to the individual and the public, would be

" arrested in its incipiency. But if the comparison could

" be made in this instance, it would be impossible to say

" that the interests of the defendants, and of those engaged

" in the same pursuits, would be more important than

" those of complainant, and such as he represents in this

" contest. The direct contrary is maintained by complain-

" ant with great force and plausibility. But we have

" nothing to do with this question as to the comparative

" importance of the conflicting interests, or the incon-

" venience to the defendants by the stoppage of their works,

" if they infringe the material, substantial rights of others.

" It is the province and imperative duty of the Court to as-

" certain and enforce the legal rights of the complainant,

" no matter what the consequence to defendants may be.

" This duty no Court could evade if it would."

Woodruff vs North Bloomfield Gravel Mining Co.,

18 Fed., pp. 807-808.

CONCLUSION.

In conclusion, we submit that the decision of this case

lies within a narrow compass. The defendant practically
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admits the doing of the injuries complained of, and its at-

tempt at justification on the ground that it has a large

amount of money invested, and that its property is worth

much more than the property involved in this case, is no

defense whatsoever. Such arguments might be advanced

with some force if this were an application for a prelimin-

ary injunction where the Court was called upon in advance

to decide on the merits of the controversy. It may be con-

ceded that where a large business is run, to stop that busi-

ness suddenly upon an ex parte application, the Court should

weigh to some extent the comparative inconveniences to be

suffered either by the plaintiff or by the defendant before

final decision of the case upon the merits, but when the

evidence is all in, and the case resolves itself into one in

which the plaintiff has a property right that is being in-

jured by the defendant, the fact that the defendant is

stronger than the plaintiff or richer, can in no degree give

the defendant the right to injure or destroy the property

of its poorer neighbor.

This principle has been applied in many cases where the

party to be enjoined was carrying on operations essential

to the comfort of a community. In the case at bar, no mat-

ter how much money the defendant has invested, it is car-

rying on a private business for a private profit. Mining of

all kinds is a private business and Courts have held uncon-

stitutional statutes attempting to confer upon mining com-

panies the power of eminent domain, because their business

was strictly private.

Consolidated Channel Co. vs. Central Pac. R. R.

Co., 51 Cal., 269;
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Lorenz vs. Jacobs, 63 Cal., 73

;

Amador Queen Min. Co. vs. Dewitt, 73 Cal., 482.

It is very easy for a man who is doing a large amount of

business and making a large amount of money, to delude

himself into the belief that he is doing so for the benefit

of the public, but in a legal sense he is doing it for his own

benefit. While it may be said that every person who is

enterprising and industrious benefits the public, still such

fact can have no weight in a court of equity if his enter-

prise consists in doing damage to his neighbor's property.

I submit that the judgment of the Court below should be

affirmed.

ROBT. T. DEVLIN,

United States Attorney,

Attorney for Appellee.




